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When Does the City Have the Right to Break Your Contract? 
By Robin Nahin, CEA Staff 

The Labor Agreement between your Association 

and the City -- your MOU -- is a Contract.  The 

enforcement of that Contract (your right to expect 

that your negotiated ñwages hours and working 

conditionsò will be honored) is rooted in the 

ñContracts Clauseò of the U.S. Constitution.  It 

literally says that written agreements may be 

upheld by force of law: people or entities that 

violate contracts can be sued. Contracts can be 

enforced.  

Soé. Public employers that ignore or violate their 

employeesô contracts can be sued. Your union 

CAN enforce your MOU.  In California 

these ñlawsuitsò take the form of 

administrative hearings at the Public 

Employment Relations Board. In the last 

few years, PERBôs workload has 

quadrupled, as many agencies violate 

employeesô contracts, in an effort to save 

money.  State law says that you have the 

right to negotiate ï and enforce ï an MOU, but it 

is now taking PERB more than a year to hear most 

cases.  

Some of these cases are also working their way 

into the Court system, as employers (or ñtaxpayers 

groupsò) probe for cracks and loopholes in what 

has always been a solid wall of the Constitutional 

law.  The bulk of these challenges are an attempt 

to eliminate your negotiated retirement benefits.  

But some are aimed at undercutting your right to 

negotiate and enforce an MOU altogether.  

So far, the wall is holding: the Courts continue to 

find that retirement benefits for current employees 

are a ñvested benefit.ò (i.e. the program in your 

MOU when you were hired must be available  

when you retire.)  This protection currently 

extends to retiree health benefits. But the are legal 

challenges in several courts on the subject today.  

When it comes to upholding your MOU in 

general, PERB and the Courts still rely largely on 

the Contracts Clause in the face of employer 

incursions.  We say largely, though, because some  

ñincursionsò have been successful.  For example, 

in 2009 the California legislature simply ñwent 

around the wallò of the Constitution when it flatly 

ignored state employeesô MOUôs and 

implemented furloughs.  The Court found that 

since the MOUôs were the product of legislation, 

the legislature could simply override them!  While 

this decision didnôt impact OTHER levels of 

government (cities, counties or utility districts,) it 

alarmed employee advocates in all arenas. Clearly, 

the Contracts Clause doesnôt mean much any more 

for state employees! 

The point of all this is that the 

security that employees have 

always assumed,  that the federal 

constitution guarantees your right 

to enforce your Contract, is now 

under siege. What follows is our 

best summary of the status of the law today.   

Bankruptcy                                          

Unions were first ñrecognized,ò nationally with 

the passage of the Wagner Act in 1935.  Since that 

time, employersô key method for getting out of 

union contracts (aside from just ñbustingò the 

union) has been bankruptcy.  California has seen 

very few bankruptcies in public agencies: only 

Orange County and the City of Vallejo. In both   

the outcomes were bad for the employees: their 

MOUôs were busted.  

The Courts have made it exceedingly clear that 

bankruptcy invalidates a Labor Agreement. 

However, in California they have also made it 

exceedingly difficult for public agencies to declare 

bankruptcy (which is why, even in this recession, 

there have been very few.)  So, to get around this 

difficulty, agencies have come up with the concept 

of ñfiscal emergency.ò  How convenient: a fiscal 

emergency allows a public employer to invalidate 

a union contract without declaring bankruptcy!    
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A Little Fiscal Crisis Can Go a Long 

Wayé                                                                       

The seminal case in the world of fiscal 

emergency is Sonoma County 

Organization of Public Employees v. 

County of Sonoma. Here, the Courts came 

up with four factors to decide whether a 

financial problem was severe enough to allow 

an ñimpairmentò of the unionôs contract:  

1) Did the Contract violation arise out of an 
actual emergency?                                                                                 
2) Is the agencyõs relief from the Contract 
necessary to protect the public interest?                                     
3) Is the Contract òmodificationó or relief 
tailored to the emergency it was intended to 
address and                                                                  
4) Is the modification temporary and limited to the 
period of the emergency?  

In Sonoma, the state Court said ñNO:ò the fiscal 

crisis is NOT severe enough to allow the County 

to violate the employeesô contract. More recently, 

however, in United States Trust Co v. New Jersey, 

the US Supreme Court has said that agenciesô 

requests for ñreliefò from union contracts may be 

considered on case by case basis, and do not 

necessarily depend on ñthe existence of an 

emergency.ò   

You can see the slippery slope, here: if a fiscal 

crisis does not require an emergency, what 

evidence of ñcrisisò does it require? No one today 

is completely sureé  

Challenges to Pension 

Plan s                                                                             

Not all challenges to employee 

benefits have been direct challenges 

to their MOU.  PERS contracts have 

also come under attack. In Board of 

Administration v. Wilson, the California Supreme 

Court considered whether then-governor Wilson 

could modify the method used by the state for 

making PERS contributions. (Basically, the State 

wanted to make payments ñin arrears,ò rather than 

up-front.)  The Court didnôt even dispute that the 

State had a fiscal crisis (!) but denied the 

Governorôs right to make the change because of 

the danger it posed to PERS solvency. In the 

end the Court said, ñPERS members have a 

contractual right to an actuarially sound 

retirement system,ò and that the governorôs  

payment method ñimpaired that constitutional 

right.ò  

In another case, United Firefighters of Los 

Angeles v. City of Los Angeles, the City 

attempted to put a ñcapò on cost-of-living 

increases its pension plan without negotiating. 

The firefighters sued over this ñimpairment of 

a vested benefit,ò while City argued that 

ñunforeseen forcesò had ñdestroyed traditional 

funding mechanismséò ï thereby relieving the 

City of any need to negotiate!  

Contracts May Be Viol ated in Favor 

of the òPublic Interestó - Maybe                                         

In recent years, Courts all over the country have 

been allowing public employers to break union 

contracts where they can show that the publicôs 

interest is in jeopardy.  

ñInterestò is painfully fuzzy term; it can be 

interpreted a dozen different ways by a dozen 

different judges.  The Supreme Court has gone on 

record saying ñpublic employeeséserve the 

interests of the public. It should not be 

unexpected, therefore, that public servants might 

be called upon to sacrifice first when the public 

interest demands sacrifice.ò  The sacrifice the 

Court was referring to, in this particular decision, 

was the ñimpairmentò of a federal employeesô 

contract.  

All of this means that we are likely to see 

more and more violations of MOUôs and 

Retirement Contracts, based on employersô 

claims that the ñpublic interestò is at risk.  If 

an agency must close libraries or community 

centers or medical clinics, does this mean that 

the ñpublic interest is in jeopardyò ï and therefore 

YOUR MOU may be violated?  What if they need 

to lay off Police Officers? Is this enough risk? 

What if they only lay off librarians or child care 

workers or code enforcement officers?  Who gets 

to decide?  
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Agencies Must Show that They Have 

Taken òReasonable Stepsó                       

If a union does manage to get its 

case heard in PERB or in court, 

the ñdeciderò is usually a judge.  

And, although ñpublic interestò 

can certainly be influenced by 

the politics of each situation, 

judges do still look to the 

Contract Clause first.  This 

means (thank goodness) there are a few guidelines 

for defining ñfiscal emergency.ò  

Among these, public agencies cannot be 

considered ñin crisisò if they have significant 

funds in reserve accounts (as many cities in 

California still do.) Similarly, the Courts may look 

closely at how the agency ñseeking reliefò has 

managed their money in recent years. After all, 

this recession did not happen all in one day.  Most  

public agencies have had ample warning about 

declining revenues and ample time to negotiate 

new (less expensive) MOUôs with their 

employees. If they mismanaged money, or failed 

to plan or negotiate, the Courts can look into this.  

Most  Uni ons AGREE  to Negotiate    

The truth is that most public employees in 

California are overwhelmingly responsive to 

their employersô claims of ñcrisisò ï even when 

the employers have not done much of a job of 

ñprovingò anything!  Many associations have been 

willing to open their contracts in mid-term, 

reducing medical and retirements costs (especially 

for ñnew hires,ò) at the first hint of layoffs.  All 

too often, they have voluntarily given up benefits 

on a permanent basis when the worst that would 

have happened, had the courts intervened, would 

have been temporary ñimpairmentsò of the MOU.                                                                          

In the last few years, most public employees have 

suffered permanent losses of pay or benefits, all 

in the name of fiscal crisis, which no ñjudgeò has 

ever required to be ñproven.ò  Today, the majority 

of city employees are paying for the majority of 

their retirement plan ï and they havenôt received 

pay increases for three years!  New employees, if 

they are hired full  time or permanently at all, are 

practically coming in as a sub-species under new, 

tiered, benefits packages!  

Of course, there is a huge difference, 

between public agencies that have worked 

cooperatively with their employees to 

manage the so-called crisis, and those that 

simply ñplayed hardball,ò taking whatever 

they wanted, and waiting to get sued later. 

Similarly, there are differences between big 

ñtakeaways,ò (which will almost always result in 

big fights) and smaller losses, which many 

Associations are willing to overlook or negotiate.  

If nothing else, those agencies which 

communicate effectively and negotiate 

cooperatively save not only in legal costs, but in 

employee morale.  More than ever before, labor 

relations today are a matter of give-and-take.  

Employees and their unions which are 

mistreated WILL assert their rights!  

Public employers that play 

ñhardballò with their employees 

raise the cost for everyone.  Even 

as the Courts are waffling on the 

definition of ñpublic interest,ò or 

ñcrisis,ò the vast majority of disputes are 

hammered out internally. Most people are 

reasonable and want to get along; most 

Managements understand that their unions will 

enforce their contracts if they are forced to.                                       

 The PERB dockets are overwhelmed right now 

with cases involving contract violations: benefit  

ñGrabs;ò negotiated pay freezes and medical caps; 

failures to provide standby pay, boot allowances, 

tuition reimbursement. These cases will make 

lawyers wealthy and take years to be resolve.  In 

most instances, had the employers simply ñask 

nicelyò ï and legally ï the issues would have been 

resolved in days.  It IS nice to know, however, that 

where they do not get resolved ñin-house,ò the 

Constitution is still in place.  
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Does Raising the Retirement Age Increase Inequality?  

Right now, our national Congress is considering raising the eligibility age for 

Medicare and Social Security.  At the same time, Governor Brownôs pension reform 

plan is proposing to raise the retirement age for most public employees to 67.  On the 

surface, this looks sensible. After all, life expectancy is presumed to be much higher 

today than when any of these programs was initiated.  

However, if you look closer, you find that life expectancy, like a lot of other measures of 

standard of living, varies a lot by income level.  Some Americans, especially the 

wealthy, are living much longer; but most are not.  In California today, a 45-year-old white male 

in the top 20 percent of the income spectrum has a life expectancy 8.5 years longer than his 

counterpart in the lowest 20 percent. Although they often spend their whole lives paying into 

the Social Security system, working-class people rarely are able to postpone their claims long 

enough to collect full benefits ï and they are less likely to live very long after they start 

collecting.  

For people born in 1960 or later, the age at which they can receive full social security benefits 

has already been raised to 67.  Further, people working in physically demanding jobs, which 

often require little education and pay poorly, are more likely to have entered the workforce at a 

younger age -- and to incur disabilities before they can retire.  People who enter the 

construction or housekeeping industries, for example are much, much less likely to enjoy full, 

healthy retirement than an accountant, attorney or college professor.  

If working class people become unemployed before they retire, they are much, much less likely 

to find new work than their college educated counterparts.  This means that they are more likely 

to be retired, involuntarily, long before they have access to any benefits. 

Professional employees, on the other hand, start working at an older age and are more likely to 

work until they can retire comfortably.  Their incomes are higher, their work is less physically 

demanding, and their access to good healthcare is far greater.  

Ultimately, when the age of eligibility for retirement benefits is raised, this has the effect of 

redistributing the pool of benefits from people with lower incomes and shorter lives to people 

with higher incomes, who live longer.  Raising the Medicare age would have a similar effect.  A 

study conducted by the Kaiser family foundation estimated that delaying entry into Medicare, a 

federal program, would ultimately cost states, employers and individuals twice as much as it 

would "save" the government. 
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The Fair Labor Standards Act 
 
The Fair Labor Standards Act (FLSA) is the most general federal labor law.  

It covers minimum wages, child labor, equal pay and several other broad 

labor issues.  But the most important part is the payment of overtime which, 

yes, still is in force, despite several major attacks from the right. In the 

public sector, most employees must be paid time-and-a half for all time 

worked in excess of forty hours per week.  The law does allow employees 

to negotiate flexible schedules such as 9/80, 44/36 or 4/10 workweeks and not be in 

violation the FLSA.  

 

We say most employees because the law also provides for ñexemptionsò from the overtime pay 

requirements of the FLSA. If you are designated an exempt employee, you are generally are paid ñon a 

salary basisò and your job must be high-level ñexecutiveò, ñadministrativeò or ñprofessionalò in 

nature. In 1985, when the FLSA was applied to the public sector, cities, counties and special 

districts scrambled to designate as many job titles as possible as exempt to avoid paying 

overtime. Where there were unions or associations, we negotiated this issue, and often won large 

ñadministrative leaveò provisions for employees who were pulled out of the overtime pool. 

Where there was no effective bargaining, job classes were often inappropriately labeled ñexemptò such 

as executive secretaries, low-level management, and supervisors.  Some of these misclassifications still 

exist in some agencies.  

 

Employers cannot avoid the payment of overtime simply because an employee may do confidential 

work, nor have a degree. (Also, even exempt employees have the right to join or organize themselves 

into unions, and to defend themselves against major discipline under ñSkellyò Due Process.)   

 

So, the problems arise with questions as to who is exempt and what is ñworkò.  Professionals are generally 

defined as members of a ñLearned Professionò such as physician, lawyer, accountant, teacher etc.  The 

professional must be doing the work of the profession to be exempt. Administrative exemptions apply to 

high level staff within an organization.  Their work must be directly related to management policies and 

require them to exercise judgment and discretion. 

 

Some groups have landed repeatedly in the "gray area:" fire battalion chiefs, fire captains, 

police lieutenants, and some police sergeants. They are clearly managers, and 

administrators, but do they fit into the exemption? In a recent case, Auer v. Robbins, 

Supreme Ct. 95-897, 97 Daily Journal DAR 1673, lieutenants and sergeants in St. Louis 

challenged the exemption on the grounds that they were subject to suspensions for 

various kinds of misconduct. Ultimately the Supreme Court upheld the Secretary of 

Labor's determination that these employees were exempt despite the fact that they were 

covered by disciplinary rules that provided for suspensions. 

 

Generally, ñworkò is defined as any activity for the benefit of the employer and actually applies to many ñoff 

the clockò activities.  Other situations in which you are entitled to overtime are work at home, calls at home 

during your normal time off about work. Even if you have not applied for overtime for such work in the 

past, you are not prevented from doing so now. 
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In the public sector, it is allowable for your union to negotiate ñComp Timeò in lieu of pay for overtime. The 

employee CANNOT be compelled to take comp time instead of cash, however, unless you have explicitly 

agreed to this. You have the right to take comp time at your discretion. The employer may not restrict your 

use of comp time off unless it will ñunduly interruptò normal operations.  Courts have generally interpreted 

this as being emergency situations. The amount of comp time you may ñbankò is negotiable; the law puts an 

upper limit of 240 hours for non-sworn employees. Comp time cannot be lost or taken away; the banks must 

be available for cash-out upon termination. 
 

If you believe you have been inappropriately labeled exempt, not paid overtime for work you have 

performed or suffered other violations of the FLSA, feel free to call association staff at 562-433-6983et.  
 

Just a Reminder:  

 

If you (or a Family Member) have a Chronic Illness, 

you Should have an ñFMLA Letterò on File 
 

Why is this important?  If you or an immediate family member have a medical condition 
which might cause you to lose work time, you will be protected from job loss for up to 12 
weeks.  Further, it is illegal for employers to òadversely impactó (discipline, reprimand, or 
give negative evaluations) employees for the legitimate use of time under the Family Medical 
Leave Act.   
 

òFMLA timeó may be used intermittently: a day here or there, or even a partial day, as needed.  However if 
you do NOT tell your employer about the medical condition, your time off may be interpreted as abuse.   
 

Sick leave abuse is one of the most common causes of discipline in public workplaces.  If you are not an 
abuser, but must take frequent time off due to a parentõs, children, spouses, or your own illness, ask your 
employer for their òFMLA form.ó The City prefers you to use its form.  If the City has no form, ask your 
doctor to write a letter.  Give it to both your supervisor and your Personnel Department.   
 

A doctorõs general statement is necessary to establish òprotectionó under the FMLA, but it is not necessary 
to provide specific medical information.  In fact, your right to privacy about the specific nature of you, or 
your family memberõs, illness is protected under HIPAA.   
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Can the City Install Surveillance Equipment In 
Your Workplace?  

 

Question:  I understand that our council is going to vote tonight on the 
installation of audio and video surveillance equipment in city buildings.  
Can they do this without telling the employees?  Do they have to 
bargain with our association?   
 
Answer:  You are not going to like this, but your employer has the right to monitor your 
workplace and can install audio and video devices.  The state of the law is actually self-
contradictory about whether they actually have to tell you.  Itõs illegal, for example, to tape 
record employees without their knowledge, but legal to videotape them!  
 

Most authorities advise employers to tell employees when there is surveillance equipment in 
the workplace, to avoid lawsuits over invasion of privacy.  They do not have to tell you what 
they are looking for, or the reason for the equipment.  Also, cameras CANNOT be installed in 
places where employees have a reasonable expectation of privacy: usually, restrooms and 
dressing areas.   
 

The law considers the installation of surveillance equipment a matter of òmanagement rightó to 
carry out the operations of the workplace.  This is in the same vein as their right to install time 
clocks or GPSõs.  However, your Association does have the right to bargain over the impact of 
the equipment. In most cases, this means how the data provided by the cameras may be used in 
personnel-related matters (i.e. discipline).  

 

Labor Relations Updatesé 

The following are some major legal decisions which improve the rights 

of public employees.  If YOU have a question please call association 

staff at (562) 433-6983 or cea@cityemployees.net.   

Legislature Fixes Gap in Health Care Coverage During  Pregnancy Leave  

As a result of the overlay between state and federal law, some employers have been able to cut off employee 

health insurance coverage before their pregnancy disability leave has been completed. The new law amends the 

Pregnancy Discrimination Act, requiring employers to continue paying for health insurance for an employee on 

maternity leave, for the entire period of disability under the PDLA  
 

New Law Limits Executive C ompensation  

AB 1344 prevents excessive compensation for public officials and attempts to foster greater transparency in local 

government ñpost-City of Bell.ò  It prohibits automatic contract renewals and compensation increases for officials 

mailto:cea@cityemployees.net
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and managers which are greater than the cost of living (CPI.)  It also limits the severance pay of public officials to 

an amount no greater than the monthly salary of the manager, times the number of months left on the unfulfilled 

contract.  In no case can a City Manager be paid severance greater than 18 months of salary. 

 

AB 1344 also requires a manager who is convicted of a crime involving abuse of his office or position, to 

reimburse the local agency for payments he has received. Also, it changes the Brown Act to require local 

agencies to post the agendas on their website and prohibit their legislative bodies from holding ñspecial meetingsò 

regarding executive compensation. 

 

Court Determines that Injured Volunteer Firefighter was  a County 

Employee for Workers Compensat ion Purposes  

In Kern County, a fire fighter in the Countyôs Volunteer Fire Department was injured, and filed 

for workersô compensation benefits as a County employee. The Workers Compensation Appeals 

Board concluded that he was employee of the County, but the County appealed, arguing that the 

Volunteer Fire Department was not a recognized County Agency. The Court found, however, that regardless of 

whether County had recognized the Department, it was formed under State law and the County had provided 

training and support to the organization.  This made the fireman an employee -- at least for workers compensation 

purposes. 

 

 

QUESTIONS & ANSWERS ABOUT 
YOUR JOB 

 

The following are some questions recently asked by public employees. If you have a 
specific question or problem, please talk to your Board representative, or call our 
professional staff at (562) 433-6983 or e-mail: cea@cityemployees.net.  
 
Question: My boss just warned me that a co-

worker is saying negative things about me. In 

fact, this co-worker seems to be taking notes 

and keeping track of how long I spend at 

different jobs and when Iôm on break or 

lunch.  What can I do about this?  

 

Answer: Fortunately your co-worker is not your 

supervisor and cannot discipline you for 

ñmisbehavior.ò In fact, it sounds as if your boss 

is on your side, by giving you this óheads up.ò If 

you co-worker decides to make some sort of 

complaint about you, you might be called for 

questioning.  If this occurs, keep in mind that 

you do have the right to representation.  

 

In the meantime, as annoying as this co-worker 

may be, you should probably be appropriately 

friendly, do your job, and otherwise ignore her 

behavior.  You canôt be disciplined unless you are 

doing something wrong.  

 

Question: Iôm a considered a Confidential 

employee. I work in Human Resources department, 

but donôt think I do any ñconfidentialò work. 

Frankly, Iôm worried about impending layoffs 

and would like to be included in the employees 

association. Is there a way I accomplish this?  

 

Answer: Yes, it sounds as if you may be mis-

classified. If youôre in a city-wide job class, which 

includes non-confidential employees (such as 

administrative specialist or management analyst) 

there is a good chance that the confidential 

designation could/should be lifted from your 

position. You should probably contact the 

employeeôs association board or staff for help 

with this effort.  

 

Question: Iôm a planner and am being 

required by my supervisor to attend the next 

Council meeting to answer questions about one 

of our projects.  The last time I did this, one of the 

Councilmen was accusatory and insulting to me, to 

the point of being abusive.  I donôt want to go 

through this again, but if I must, I want to be 

represented.  Do I have a right to bring on of my 

Association staff with me to the meeting?  
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Answer: One of the downsides to being a professional 

employee at a public agency is that you can be called 

upon to make presentations or answer questions in 

public settings. Sometimes these meetings can be 

heated; sometimes Council people have ñagendas.ò 

And sometimes City staff gets caught in the crossfire.  

 

In this case, you donôt need a representative because a 

Council meeting is not a disciplinary setting (much as 

it might feel like oneé).  If you do your work well, 

and your management recognizes this, the nasty 

comments from the Council wonôt have any bearing on 

your job.  If, however, a public official does decide to 

ñgo after youò on the job, then you DO have the right 

to representation ï and may need it. Call your 

union rep if the City tells you that you are 

going to be investigated, or if you receive a 

disciplinary letter.  You cannot, ultimately, 

be disciplined unless the City has hard 

evidence that you have committed some 

misconduct or ñfailure to perform.ò  

 

Finally, if you believe that the 

Councilmanôs behavior toward you is so 

severe that it could be violent or invades your privacy 

in some way, you do have the right to ask the City for 

some protection.  It is unusual, but not entirely 

unknown, that employers may have to provide 

restraining orders or police protection for threatened 

employees.  Call your union rep if the problem rises to 

this level.  

 

Question: Our Manager called us 

all into a meeting and said 

that from now on we will have 

to pay our entire 8% PERS 

payment.  Can they just DO 

this? Donôt they have to 

negotiate?  

 

Answer: Yes, of course they have 

to negotiate.  Your Manager is WAY out of 

line!  Your contribution to PERS is established by 

contract and cannot be changed without bargaining to 

change that contract. Further, only YOU and the other 

Association members can approve those changes to the 

Contract.   

 

Question:  Iôm a Maintenance Supervisor and just 

found out that one of my employees has been 

working here for 15 years under a false identity and 

social security number.  We discovered this when he 

apparently became a legal citizen and got a NEW 

social security number.  Is there a legal requirement 

that we terminate him or take some other action?  

 

Answer: You should talk to your Human Resources or 

legal department.  There isnôt any there isnôt any 

external, legal reason that you need to terminate this 

employee, but most agencies look harshly at lying or 

misrepresentation. In other words, there may be an 

internal reason: a policy requiring the City to terminate 

anyone who has committed such falsification of 

information.   

 

To a considerable extent, employers decide whether or 

not to terminate staff on the basis of whether or not 

they like him and heôs a good employee. So, your 

recommendation may be influential.  Other than that, 

however, this decision is probably not in your 

hands.  If in doubt about whether or not to contact 

Human Resources, you probably should.  

 

Question: I do a lot of repetitive movement 

on the job and have developed a chronic 

hand and shoulder injury. The doctor has 

said that I need a better chair and different desk. 

My department SAID they would make these 

changes, but havenôt DONE a thing! That was 

nearly six months ago. What can I do? 

 

Answer: There are two issues here.  First, if you 

havenôt yet, you should file a Workerôs Comp claim so 

that your injury is on the record, in case it becomes 

worse. It sounds like they agree that the problem is 

work-related, but you have the right to City-paid 

medical care and, possibly, a permanent settlement on 

the injury.  

      

Second, you should call your Board or Professional 

Rep, to help ñpersuadeò Management to respond to 

your medical needs. The grievance process is very 

persuasive, and you have the legal right to a non-

injurious workplace. One advantage of filing a 

grievance is that it must be heard within a brief time 

period: usually ten days.  

 

Finally, six months is an absurdly long-time to tolerate 

a hazardous workstation, not to mention the long-term 

expense the City may incur.  If the City doesnôt take 

care of this problem right away, you should call your 

Board or staff for help!  

 

Question:  I work the night shift, and have been 

with the City for 20 years.   A position opened up on 

days and I asked for it, but they gave it to a much 

newer employee.  Shouldnôt the person with the 

most seniority get his choice of shifts? 
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Answer:  It depends.  You should probably check 

your MOU to see if there are specific rules about 

the rights of senior employees in shift selection. 

Even if there are not, you still have the right to 

make the request, on the grounds of your 

longevity. It is likely that an informal practice of 

giving priority to the more senior employees has 

developed some standing in your City. This IS 

usually the case, and that we can argue that this 

ñpast practiceò applies to your case, too. 

Also, if there is no language on this subject in the 

Contract, you may want to let your Board rep 

know that youôd like to see some. They may 

be able to negotiate better rights for senior 

workers during the next bargaining period.   
 

Question:  A few months ago my supervisor 

started assigning me work that was really part of a 

lower-paid job classification. I wanted to be a good 

ñteam playerò so I didnôt argue. Now they want to 

reclassify me downward, on the basis of the lower-

paid duties, and give me take a pay cut! Can 

they do this? 
 

Answer:  No! This sounds like your Cityôs way 

of circumvent the demotion process. You should 

request to be returned to your normal duties and 

possibly, file a grievance. If you are ñincapableò 

of performing your regular duties, the City has to 

notify you of the intended demotion; you have 

the right to appeal. The City has to PROVE 

that you canôt do the job for which you were 

hired. Management canôt simply assign you to 

different duties, and then lower your pay.  

 

 

When Must a Public Employer Pay for 
Training? 

 

The Federal Fair Labor Standard Act requires employers to pay most, but not all, work-
related training. There are two parts of the question: what type of classes must the agency 
pay for, and what kind of time spent in classes should be considered òtime worked?ó Here is 
a quick summary:  
 

1. The law makes a distinction between voluntary instruction and required training.  If the 
classes or training are voluntary, even if they are related to your job, there is no 
obligation that the employer, pay either for the time or the courses. (Many employees 
associations negotiate Tuition Reimbursement programs for their members, but the 
employer enters into these agreements voluntarilyé)  

 

2. If a course of training is required as a condition for holding or keeping your job, your 
employer is NOT required to pay for the course. This payment is also negotiable ð and 
most employers do agree to pay for required classes.  

 

3. If the employee is required to take the classes in order to comply with legal certification 
obligations, the employer must pay for the time spent in class IF THIS IS DURING THE 
NORMAL WORKDAY. The employer does not have to pay for time spent in training 
programs during non-work hours, even if these programs are required as a condition of 
employment.  

 


